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cIpAL AND AGENT — 
ZEN. dcmdiimere there exists a relation 
t trust and confidence, the 
ent is prohibited from ac- 
jiring rights antagonistic to 
is principal. 

STS — PRINCIPAL AND 
RA GENT — Where agent re- 
3 ined to purchase property 
2 his principal acquires 
e himself or in the name 
a dummy, he or they will 
SO . decreed to hold the prop- 
yin trust for the principal. 
ested from an opinion by 
- VY. C. rendered June 10, 
In Chancery of N. J. Be- 
e» Goldstein and Marsella, 
Aca : For complainant: Thomas 
orton by Vanderbach and 
h. For defendants: 

heridan & Hourigan. 
alleges that on or 
p=: September 12, 1944, com- 
employed Harry C. 
yne of the defendants, 
ea) estate broker, pur- 
se certain property from 
Weehawken Trust Company 
3 price around $8,000 or 
that pursuant to the 
Marsella contacted 
Trust Company and negoti- 


om a 


to 


reme 


for the purchase of the 
es, but contrary to his 
ment with complainant, 


da transfer of the prop- 
made to one Anna 


IED 


per ayate ta defendant herein, his 
2: i“dummy” for the sum of 
to — The bill asks for a de- 
7 JOURNAMR eclaring the defendants 
ark 3. N.3 ize premises in trust for 
: mplainant. The defend- 
VAILABLERB ieny the allegations, and 
EE qe that Anna Mack purchas- 
m% property with her own 
and that Marsella has no 
LAW YEBSMRss; whatever in the prem- 
WILL DO 
fice. Box No testimony and _ proofs, 
STABILIZATMETE, Tefute the defendants’ 
x Sp ~icameoon and support the 
Algonquis #4@Bainant’s allegations. The 
= is convinced, from the 


Marsella hoped to 


CTIONS FF nc 














property to com- 

Ws a profit. To deny 
anant the relief he seeks 
wd 39 Yaa = effect reward the du- 
ULLER of Marsella and his as- 
Penn. ‘in the fraud. The gen- 
is that he who un- 

to act for another in 

er of trust or confi- 

1 not in the same 


for himself against 
t of one relying upon 
y. Where there ex- 
n this case, a relation 
nd confidence between 
the agent pro- 
acquiring rights 
ustic to his principal. 
jlefendants are accord- 
ed to be holding the 
1 trust for complain- 


] is 
rom 





RS sACTS — Held, on facts, 
‘tment made with land- 
‘0 supply heat to tenants 
an agreement made for 
benefit of the tenants 
2 tenant could bring an 





( [ m thereon as a 3rd party 
ficiary. 

ted from an opinion by 

fendered June 11, 1945. 

2SEY ¢ Court. Werner v. Kent 

sing 3 Garage, Inc. For plain- 

ie in espondent: Herman lL. 

‘ast & Fast. For defend- 

Pellant: Theodore Mc- 

MPANY cg Waugh, Torppey 
“dine. 


Udant is the owner of a 
2 known as Kent Gar- 












Jersey : . - 21.82 
vooliage j, Boning is a building 
ARK, *- oy one Bierman. Plain- 
Request ‘tenant of Bierman and 














= the ground floor for 
Purposes. The two build- 


























ings were heated by a central 
heating plant located in de- 
fendant’s building. 

On December 28, 1940, Bier- 
man and defendant entered in- 
to an agreement which pro- 
vided, among other things that 
“Whereas, Kent has permitted 

. and has supplied heat and 
access to water and sewer to 
Bierman and his tenants; and 
whereas, both Bierman and 
Kent desire to enter into a new 
arrangement for the continu- 
ance of the foregoing arrange- 


ment; now therefore ... Kent 
Rereby agrees to supply 
during the monts from October 


1 to May 31 of each year, rea- 
sonable and necessary heat. for 
the first and second floors of 
the aforesaid abutting premises 
owned by Bierman...” 
Plaintiff’s lease from Bierman 


recites the agreement’ with 
Kent and incorporates it. 

Kent furnished heat until 6 
P. M. on weekdays and noon 


on Saturdays, and after six fur- 
nished no heat beyond that 
necessary to prevent the freez- 
ing of water pipes. Palintiff op- 
erates his place until 2 or 3 
A.M. and sues for the expense 





(Continued on page 2, col. 1) 





Residence Not Acquired 


. 
By Serviceman In 
Army Camp 
Little Rock, Ark. (CCNS) — 
Servicemen stationed in Ark- 
ansas do not acquire residence 
to meet the requirements of 
the state’s divorce laws, it was 


ruled by the Arkansas Supreme 
Court. 

The court found that, as a 
soldier, plaintiff could not ac- 
quire residence in the _ state 
merely because his military 


duties required him to sojourn 
in Arkansas and therefore could 
not legally obtain a divorce 
here. 

The plaintiff came to Arkansas 
to obtain a divorce but was 
Grafted in April 1942. 


Dissenting Opinion 
Williams vs. No. Carolina 


Mr. Justice Black, dissenting 
Anglo-American law has, un- 
til today, steadfastly maintain- 
ed the principle that before an 
accused can be convicted of 
crime, he must be proven guilty 
beyond a_ reasonable doubt. 
These petitioners have been 
sentenced to prison because 
they were unable to prove their 
innocence to the satisfaction of 
the State of North Carolina. 
They have been convicted under 
a Statute so uncertain in its ap- 
plication that not even the 
most learned member of the 
bar could have advised them in 
advance as to whether their 
conduct would violate the law. 
In reality the petitioners are 
being deprived of their freedom 
because the State of Nevada. 
through its legislature and 
courts, follow a liberal policy in 
granting divorces. They had 
Nevada divorce decrees which 
authorized them to remarry. 
Without charge or proof of 
fraud in obtaining these de- 
crees,” and without holding the 
decrees invalid under Nevada 
law, this Court affirms a con- 
viction of petitioners, for living 
together as husband and wife. I 
cannot reconcile this with the 
Full Faith and Credit Clause 
and with congressional legisla- 
tion passed pursuant to it. 

t is my firm conviction that 
these convictions cannot be 
harmonized with vital constitu- 
tional safeguards designed to 
safeguard individual liberty and 
to unite all the states of this 
whole country into one nation. 
The fact that two people will 
be deprived of their constitu- 
tional rights impels me to pro- 


test as vigorously as I can 
against affirmance of these 
convictions. Even more. the 


Court’s opinion today will cast 





(Continued on page 5, col. 1) 
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New Essex District Court 
Procedure 


THE DISTRICT COURT OF 
THE ESSEX COUNTY 
JUDICIAL DISTRICT 
In preparing for the opening 
of the new court in the brief 
time allowed since the passage 
of the Statute, it is expected 
that the following procedure 
will be followed in the Clerk’s 
office. (The design of the pro- 
cedure is to facilitate the busi- 
ness of the court and any part 
of the procedure may be relax- 
ed or dispensed with at any 
time where it shall be manifest 
that a strict adherence will 
work surprise and injustice). 

Louis Hecht, Clerk. 


Cases in the Old Courts 

1. After being marked “this 
cause transferred to the Dis- 
trict Court of the Essex County 
Judicial District and assigned 
to Part No. shali remain 
where they are until final dis- 
position excepting the cases in- 


stituted before January Ist, 
1940 in the Second District 
Court of the City of Newark 


will be removed to the [Irving- 
ton District Court facilities now 
known as Part No. 2; and the 





New Essex District Court 
To Open Officially 
On July 2nd 


The Judges of the District 
Court of the Essex County Judi- 
cial District will officially open 
the new court at Central Office, 


Part I, City Hall Annex, Newark, 
on Monday July Znd, 1945 at 
10:00 A. M. 

The judges of the new court 
are: Hon. Cecil H. MacMahon, 
President Judge, Hon. Joseph G. 
Lyons, Hon. Ferdinand D. Mas- 
ucci and Hon. Henry W. Trimble. 

The present six district courts 
in Essex County go out of exist- 
ance on June 30. Their records 
and matters will be transferred 
to the new court. 








By Otto E. Riemenschneider 
In recent years, we have seen 
many more adoptions than 
| heretofore. In fact, we have 
|heard of black markets in chil- 
'dren, adoptions for the purpose 
of evading the Selective Service 
|}Act, and even for the purpose 
lof securing additional depend- 
| ents for tax evasion, etc. 
| In order to combat any evils 
| existing and to remedy the ex- 
isting situation, the Legisla- 
|ture passed laws aimed at the 
lexisting evils, and apparently 
| they have had the desired ef- 
|fect, however, the question of 
their interpretation has not 
been adequately explained. 
NJRS 9:3-1 relating to the 
so-called Placement of children 
makes it a misdemeanor pun- 
ishable by a fine of $100.00 for 
the first offense, $1,000.00 there- 
after, or imprisonment for a 
|period not exceeding one year, 
ete., unless placed with some- 
jone related to said child with- 
in two degrees of relationship. 
It would appear therefore, 
that while the statute undoubt- 
edly was aimed at “agencies” 
who are in the business of se- 
curing children for adoption, it 
might be stretched to include 
persons never intended and 
work an undue hardship on 
legitimate persons to the_dis- 














advantage of thé child. 
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For example: Where _ the 
mother of a child has reason to 
desire it to be adopted, and 


has a particular friend or dis- 
tant relative in mind, which 
that mother, as only a mother 
can, believes will make adopt- 
ing parents able, willing and 
morally suited to bring up that 
child and give it what its own 
mother cannot, does put the 
child into that home, she, and 
the adopting parents apparent- 
ly violate the letter of the law. 
This in spite of the fact that 
the statutes require approv- 
al of those adopting parents by 
an approved agency on the list 
of the Department of Institu- 
tions and Agencies, before any 
court can permit such adop- 
tion. 

We are told the proper pro- 
cedure is for the real mother 
to turn the child over to the 


state, and the state will, if it 
can and believes it to the best 
interest of the child, and if the 
adopting parents have made 
application to the State for a 
child for adoption, “place” the 
child in that home for adoption, 
but is not required so to do. 
In other words the wish of the 
real mother “may” be com- 
plied with, and “may” not. 

_ Does .this proposition. procure 
the desired result? It would 


ws eo 








- andl a oe 


A Problem Concerning Adoptions 


appear not, for the following 
reasons. 

a. The real mother hesitates 
to release the child to the State 
Poard not knowing where it 
will be placed. 

b. The real mother may take 
the child to another State 
where a more liberal interpre- 
tation is placed on Statutes 
aimed at the existing evils, to 
the end that the existing evils 
are eliminated, but legitimate 
and well meaning people are 
given some consideration. 

c. The word “placement” as 
set forth in the Statute is open 
to serious debate and interpret- 
ation. 

“Placement for adoption” is 
a misnomer, for actually, only 
the Court, in the final analysis 
can place a child for adoption. 
The probationary period, of six 
months or a year, as the case 
may be, is hardly placement 
for adoption, it is placement 
with the idea of adoption ulti- 
mately, if the circumstances 
warrant. 

Placement could be easily de- 
feated, for the real mother 
could “board” the child else- 
where; give someone else cus- 
today, and not come within the 
statute. But, is this to be desir- 
ed in the place and stead of 





cases instituted in the Second 
District Court of the City of 
Newark subsequent to January 
Ist, 1940, will be removed to 
the First District Court of the 
City of Newark facilities now 
known as Central Office, Part 
No. 1. The cases of the Orange 
District Court will be removed 
to the East Orange District 
Court facilities which will be 
known as Part No. 4. 

2. The Deputy Clerks in each 
Part will list all open cases in 
their respective parts and keep 
a record of their disposition. 

3. All papers requiring fee 
shall be sent to the Clerk at 
Central office Part No. 1 for 
filing in the various parts, and 
such papers shall be endorsed 
with the docket number of the 
case, the name of the old court, 
and the notation “transferred 
to the District Court of the Es- 
sex County Judicial District”. 

4. All papers not requiring fee 
shall be sent to the Part to 
which the cause was assigned. 
(This does not apply to cases 
instituted in the new court and 
assigned to the various parts). 
Cases Started in the New Court 

1. All papers requiring fee or 
not in cases instituted in the 
new court whether assigned to 
a part or not shall be sent to 
the Clerk at Central Office, Part 
No. 1, City Hall Annex, Newark, 
N. J., for distribution. 

2. Cases instituted in the new 


court when assigned will be 
forwarded to the _ different 
parts. 


3. In the name of the Clerk, 
the Deputy Clerk in charge of 
the part will mail notice of as- 
signment to the parties. 

4. The Judge then sitting in 
the part will set cases for trial. 
(Tenancy cases shall be_ set 
down for trial within seven 
days from date of assignment). 

5. Deputy Clerk in charge of 
the part will, in the name of 


the Clerk, mail notice of the 
trial to the parties. 
6. Deputy Clerk will prepare 


trial list and forward copy to 
the Clerk at Part No. 1. 

7. After disposition by entry 
of judgment by the Court or 
marking of “No Appearance”, 
“Discontinued”, ‘Not Moved”, 
etc. the Deputy Clerk shall 
forthwith forward the papers to 
the Clerk at Part No. 1 where 


8. Docket entry will be 
made. 

9. Entry will be made in 
Annual Report Book. 
10. Disposition index card 
will be prepared. 

General 

1. Assignment of cases will 


be made in the order of time 
such cases were instituted, un- 
less for special reasons the 
court shall otherwise order. 

2. Before cases are assigned 
to a part they will be indexed 
under the attorney’s name. This 
will minimize the possibility of 
an attorney’s cases being set 
down for trial in the different 
parts on the same day. 

3. The address of the litigants 
will be noted and taken into 
consideration when assigning 
cases to the various parts. 


THE DISTRICT COURT OF 
THE ESSEX COUNTY 
JUDICIAL DISTRICT 
Cecil H. MacMahon, President 
Judge of the District Court of 
the Essex County Judicial Dis- 
trict has established thé Parts 





(Continued on page 6, col. 4) 


ti Se ms 





(Continued on page 3, col. 5) 








NEW JERSEY LAW JOURNAL, THURSDAY, JUNE 21, 1945 








68 N. J. L. J. Index Page 




















' Page Two 
' 


DIGESTS OF RECENT 
OPINIONS 


(Continued from page 1) 








he was put to in supplying heat 
for his patrons. 

Plaintiff’s right of action can 
depend only on his being a per- 
son for whose benefit the 
agreement between Bierman 
and defendant was made. A re- 
view of the agreement convinc- 
es the court it was made not 
only for the benefit of Bierman 
but for the benefit of Bierman’s 
tenants. It is immaterial that 
plaintiff become a tenant after 
the agreement was made, since 
the agreement obligated de- 
fendant to serve the tenants 
without limitation as to present 

a or future tenancies. Plaintiff’s 
position is analogous to that of 
a creditor beneficiary. The de- 
fendant contracted to perform 


the duty which devolved, norm- 
ally, on the owner. ' 
Appellant’s remaining con- 


tention is that it supplied “rea- 
sonable and necessary” heat as 
required, and that heat on Sat- 
urday afternoons and after 6 
P. M. was neither necessary nor 
reasonable. Whether the heat 
supplied met the requirements 
was a question of fact for the 
court, and the finding that it 
did not meet the requirements 
had sound support in the 
proofs. The use made by plain- 
tiff was lawful and there was 
no covenant in the agreement 
as to the character of tenancies 
then existing or thereafter to 
be instituted. 
Affirmed. 
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REPLEVIN DAMAGES 
Where plaintiff sues in re- 
plevin for possession or in 
the alternative for the value 
of the chattels, a judgment 
for the value with interest is 
improper. 

CONVERSION — DAMAGES — 
Where goods converted are no 
longer available, the ceiling 
price of available goods of 
the nearest quality may be 
taken as the measure of 
damages. 

Digested from an opinion by 
Case, J. rendered June 11, 1945. 
N. J. Supreme Court. Photo De- 
veloping v. Bittner. For plain- 
tiff-respondent: Frank M. Tra- 
valine, Jr. For defendant-ap- 
pellant: Barney B. Brown. 

The appeal is from a judg- 
ment for $480 damages $14 in- 
terest and $29.20 costs rendered 
for the plaintiff in a replevin 
suit wherein the plaintiff de- 
clared alternately as _ follows. 
“Plaintiff is entitled to immed- 
iate possession of said goods 
and, in the event that they 
cannot be returned, the sum of 
$480 (plus costs) their value, is 
hereby demanded.” The goods 
were not found; consequently 
the money judgment. 

Six and one half tons of card 
board had been bought by de- 
fendant for plaintiff’s account 
and had been paid for by plain- 
tiff. A part had been used. 
Plaintiff sued for the remain- 
ing 5 1/3 tons. The cost had 
been $75 per ton. At the time 
of trial cardboard of that grade 
was not to be had. The ceiling 
price on available goods of the 
nearest quality was $90 per ton. 

While there was no technic- 
ally precise findings, the court 
interprets the findings as being 
that plaintiff had title, that de- 
fendant had and 


possession 


wrongfully refused to deliver 
the goods when demanded, that 
there was 5 1/3 tons and the 


value $90.00 per ton. There was 
ample evidence to sustain this. 


The record shows “judgment 
for plaintiff for $480 damages, 
$14.00 interest and $29.20 costs 
of suit.” That was a judgment 
for damages and not a judg- 
ment in debt. There is no ex- 
planation of the interest item. 
If it was based on a conver- 
sion or wrongful detention the 
state of demand does not seek 
such a recovery and makes no 
demand for interest. The plead- 
ing asks only possession or in 
lieu thereof the value ($480) 
and costs. The allowance of in- 
terest was error, but there is 





no other fault 
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If plaintiff will waive the in- 
terest, the judgment will be af- 
firmed without costs on this 
appeal; otherwise it will be re- 
versed and a new trial award- 
ed as to damages only. 


INTEREST — PAYMENTS — A 
debtor does not have an ab- 
solute right to dictate the al- 
location of a partial payment 
to principal only, but if the 
creditor accepts, it is tanta- 
mount to an agreement bind- 
ing on the parties. 

TAXATION GOVERNMENT 

INTEREST PAYMENT 
State officers have no au- 
thority to accept and credit 
partial payment of defaulted 
taxes on principal only. 

—Partial payment of defaulted 
taxes must be apportioned so 
that the payment is credited 
partly on principle and the 
balance on the interest on 
that part of the principle. 

ESTOPPEL — GOVERNMENT — 
Doctrine of estoppel is not 
applicable to the State in the 
performance of Governmental 
functions. 

Digested from an opinion by 


Oliphant, S. C. C. N. J. Su- 
preme Court. State v. Erie R.R. 
et als. For the plaintiff: Walter 
D. Van Riper, Attorney General 
and Benjamin C. Van Tine As- 
sistant Attorney General. For 
the defendant railroads: Ed- 


ward A. Markley and Maximil- 
ian M. Stallman, Raymond J. 
Lamb of counsel. For the de- 
fendant, Jersey City: Charles A. 
Rooney (Charles Hershenstein 
and Milton B. Conford of coun- 
sel). 

This case is brought by the 
state to enforce the payment of 
taxes alleged to be due from 
the defendants. The questions 
presented are the application 
of payments heretofore made 
by the defendants, the rate of 
interest on defaulted taxes, and 
the method of application and 
calculation of payments, and 
interest. 

From 1932 to 1940, the de- 
fendants made partial pay- 
ments on account of their tax 
liability, subsequent to default, 
and directed that they be ap- 
plied to principal taxes, not in- 
terest. The State, through its 
comptroller accepted them as 
such, issued receipts, and so 
credited them on the books. The 
State has also in several in- 
stances, through the Comptrol- 
ler, Attorney General, and 
Treasurer set forth that 
payments were on principal. 

On July 22 





22, 1941 the Ist R.R. 
Settlement Act was enacted. 
The act provided for waiver 
documents to be signed by the 
Atty. Gen. He never signed such 
documents. The Act further 
provided that interest on de- 
linquent taxes should be 3% 
per annum instead of 1% per 
month as previously provided 
for. The defendant delivered to 
the Comptroller a_ certified 
check in payment of what it 
assumed to be its full tax de- 
linquency with interest to Au- 
gust 4, 1941. The check was re- 
tained but not deposited. 

On May 21, 1942 the 2nd R.R. 
Settlement Act was adopted. 
Thereafter, both acts were held 
unconstitutional. On July 11, 
1944 the defendant delivered its 
checks to the comptroller, 
which, together with the 1941 
check, represented what it as- 
sumed to be its full tax delin- 
quency, with interest at 1% per 
month to July 1941 and 3% per 
annum after that date. The 
payments were accepted with- 
out prejudice, the state claim- 
ing the defendants owed more 
in principal than was covered 
on the ground the payments 
made should’ have been cred- 
ited first against interest and 
then against principal and that 
they should -be credited as of 
July, 1944 rather than the dates 





on which they were delivered. 





the | 


A tax, in its essential char- 
acteristics, is not a debt. It does 
not automatically carry inter- 


est. Interest does not inhere in 
the tax. It is a punitive sanc- 
tion, when ordered, for com- 
pelling timely payment. 

Accrued interest, as well as 
the tax becomes one indivisible 
lien and merges in the debt 
due to the State. Principal and 
interest for each year’s tax con- 
stitute one separate item. 

While the statutes permit 
partial payment, they do not 
confer the right to make pay- 
ments on principal while inter- 
est is owing. 


The proper rule is that a 
debtor does not have an abso- 
lute right to dictate that a 


payment on account should be 
credited on the principal, but 
if the creditor accepts such 
payment, it is tantamount to 
an agreement to apply the 
money as directed and he wijl 
be bound accordingly. 

However, the agreement, 
be binding, must be valid. 

Neither the Comptroller, the 
Treasurer, nor the Attorney 
General has authority to enter 
into contracts on behalf of the 
State. Power given to the 
comptroller to settle accounts 
but there was here no dispute 
to be settled. What was done 
was, in effect, to annul or can- 
cel a financial obligation due 
the State. This the legislature 
could not do, much less its 
agents. The actions of its 
agents could not bind the State. 
The action was void also as 
against public policy. It is 
settled that one dealing with 
State officers is presumed to 
know of and is bound by the 
limitations on their powers or 
authority. 

The defendants urge that the 
State is now estopped from 
claiming a different appropria- 
tion. But it is settled that es- 
toppel may not be _ invoked 
against the State when it is act- 
ng in its governmental capacity 
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Announcements 





David H. Werther former: 
member of the lega 
National Labor Relati 
announces the establis 
offices as labor relat 
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Revision of Wills 


O MORE IMPORTANT DUTY rests with 
attorneys and corporate fiduciaries tha 
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GESTS OF RECENT 
OPINIONS 


continued from page 2) 





CLOSURE — Amount due 
pond is fixed by the fore- 
<yre sale and is not affect- 
by any subsequent resale. 
purchaser at a foreclosure 
takes title free of equi- 
of mortgagor or guaran- 


xsATION — CHANCERY 
4sCTICE Chancery has 
jurisdiction to determine 
taxability of an estate. 
sts — COMMISSIONS — 
iystees, courts and benefici- 
is are bound by the agree- 
nt as to trustee’s fees made 
ween the settlor and the 
tee. 
substituted trustee is not 
nd by the agreement made 
the original trustee as to 
s and is entitled to stat- 
y fees. 
s— COUNSEL FEES — At- 
ney's fees for services in 
cause will not be allowed 
another proceeding. 
— GUARDIAN’S FEES — 
jer for payment of fees is 
je in the cause in which 
representative was ap- 
nied, and not in some 
er proceeding. 
gested from an opinion by 
ow, V. C. rendered June 13, 
In Chancery of N. J. In 
matter of the Samuel A. 
enberg Trust. For the trus- 
Milton M. Unger. For 
Hin Mtg. & Title Guaranty 
lip F. Fannan. For Es- 
Rothenberg, et al: Bernard 
For Clara Rothenberg 
William H. Parry. Harry 
fer, pro se. 
; matter is before the 
{on accountings and on 
mtion of the trustee for 
ze and instructions. 
ep account carries a sus- 
item of $1,521 arising 
two mortgages. The ques- 
raised is whether this money 





belongs to the trustee as part 
of the trust or whether it be- 
longs to the Mortgage Company. 

The two mortgages were part 
of the trust fund. The mort- 
gage company had assigned 
part interest in each mortgage 
to the trustee and had guar- 
anteed payment. Thereafter the 
mortgagor defaulted. In the 
meantime the Commissioner of 
Banking and Insurance had 
forbade all mortgage companies 
to make payments on their 
guarantees. Accordingly no pay- 
ments were made. 

In 1935 the trustee foreclosed 
the mortgages and bought in 
the property at the Sheriff’s 
sale. The trustee subsequently 
sold the property at a price in 
excess of the mortgage invest- 
ment and hence made a profit. 
The mortgage company con- 
tends this profit belongs to it. 

The foreclosure sale left a 
deficiency. The amount due on 
the bond was fixed by the sale 
and was not affected by any 
subsequent resale. At the same 
time there was due from the 
mortgage company to the trus- 
tee only part of the mortgage 
indebtedness. The exact amount 
of this debt was fixed by the 
sale and was not subject to re- 
duction by the creditors resale. 
A purchaser at a foreclosure 
sale, whether the mortgagee or 
a stranger, takes title free of 
equities of mortgagor or guar- 
antor. The mortgage company 
had no interest or concern in 
the property after the trustee 
had bought it. It follows that 
the mortgage company has no 
interest in the resale price. The 
money is part of the trust fund. 

The trustee petitions the 
court for instruction as _ to 
whether the trust fund is sub- 
ject to State or Federal taxes. 
The taxing authorities are not 
parties nor are they represent- 
ed. Chancery has no jurisdic- 
tion over taxation, or to deter- 
mine whether a trust is part of 
decedent’s estate within the tax 





statutes. Even in cases where 














TITLE SERVICE 


This Company operating throughout 
the State of New Jersey is engaged 
exclusively in providing a real estate 


title service. 


To attorneys it 


competent and cooperative service in 
examining, insuring and closing titles. 


Largest title plants in New Jersey 


NEW JERSEY REALTY 
TITLE INSURANCE CO. 


830 BROAD ST. ¢ NEWARK, N. J. 


Trenton Office 
11 SO. CHANCERY LANE, TRENTON 
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aurice C. Brigadier - Abram S. Freedman 


Will conduct their 47th course in preparation for the 
October, 1945 N. J. Attorney and Counsellor Exami- 
nations at Journal Square, Jersey City 





“orneys and law school students who have been absent from the 
‘ usually by reason of military service will find this course 
“eularly suitable as a “Refresher” course on N. J. Law. 


—JUNE 25 to SEPT. 13, 1945— 
MONDAY THROUGH THURSDAY—4:30 to 7:30 P. M. 


Fee for course and essential material—$100 
Registration accepted upon payment of $35 


Address Registration to 
GADIER-FREEDMAN BAR QUIZ COURSE 
_ 26 JOURNAL SQUARE, JERSEY CITY 6, N. J. 
Telephone: JOurnal Square 2-1891 


Los Angeles (CCNS)—In a de- 
cision said to be entirely with- 
out precedent in this country, 
U. S. District Judge Leon R. 
Yankwich ruled that the govern- 
ment may recover for expenses 
caused it by a tortious injury to 
a soldier. 

The court granted a judgment 
of $123 as the cost of providing 
hospitalization for the soldier 








some equitable question is in- 
volved, the court would not act 
unless the authorities are re- 
presented. The prayer for in- 
struction is denied. 

The trustee prays for its dis- 
charge and asks for a small 
allowance or commission on 
corpus. The beneficiaries con- 
sent to the discharge but con- 
test any allowance. By the trust 
agreement, the trustee agreed 
to accept as its fee certain 
commissions on income which it 
has received, and 1% on corpus 
when it distributes the trust 
under the agreement. The trust 
is not now being distributed. It 
will continue for many years 
and a new trustee will be ap- 
pointed, The new trustee will 


court allowances. The present 
trustee, however, as well as the 
court and the beneficiaries, is 
bound by the agreement and 
the court can make no allow- 
ance. 

Mr. Unger applies for a fee 
for services rendered as coun- 
sel for the trustee. The trust 
is now in excess of $250,000. A 
fee of $2,500 will be allowed as 
well as costs on this account- 
ing and disbursements. 

Mr. Mindes asks a fee for 
services rendered in behalf of 
his clients in the prior mort- 
gage suit. The court in that 
matter allowed him _ $5,000 
against the trustee individually. 
If this was not adequate com- 
pensation, his claim is against 
his clients. He can be allowed 
nothing in these proceedings 
for services rendered in the 
mortgage suit. 

Mr. Mindes also represents 
his clients on this accounting 
and will be allowed $750 in this 
capacity. 

Mr. Schaffer, who was ap- 
pointed guardian ad litem for 
an infant both in the mortgage 
suit and in this proceeding, 
applies for fees for services 
rendered in both proceedings. 
He applied for an allowance 
from the trust fund in the 
mortgage suit and his applica- 
tion was denied without pre-; 
judice. 

A next friend who prosecutes, 
or a guardian ad litem who de- 
fends on behalf of an infant, 
is entitled to no compensation. 
He has however, a right to re- 
imbursement for expenses in- 
cluding a reasonable fee for 
counsel employed by him where 
necessary. If the next friend or 
guardian acts as counsel him- 
self, as did Mr. Schaffer, he is 
entitled to the fee. Where the 
infant sues by a next friend, 
his estate is liable for the fee 
and expenses. But where the in- 
fant is a defendant, it would 
seem that the one sueing and 
thereby necessitating the ap- 
pointment must prima facie 
pay. But the matter is largely 
in the court’s discretion. 
However, it is clear, that the 
order for payment, whatever 
the source, is made in the cause 
in which the representative was 
appointed. The request for a 
fee for services in the mortgage 
suit is denied for the reason 
that in one cause or proceed- 
ing, an allowance should not 
be made to a guardian ad litem 
appointed in another cause, for 
his services therein. 

Mr. Schaffer will be allowed 
$250 out of.the trust. for. his 
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services in this proceeding as 


be entitled to statutory and. 


Government Can Recover From Tortfeasor for 
Hospital Expense of Injured Soldier 


> 
and $69 as the-amount of pay 
the soldier received during the 
period he was incapacitated. 

Defendant was the Standard 
Oil Company, one 6t whose trucks 
hit the soldier as he was crossing 
a Los Angeles street. 

Judge Yankwich noted with 
surprise that the question of the 
government’s right to recover 
under such circumstances had 
never before been raised either 
in peacetime or during a war 
when large numbers of men were 
in active service. State court de- 
cisions considering the right of 
a militiaman to recover under 
workmen’s compensation laws 
were not found to be of any help 
in deciding the present case. 

After considering the nature 
of the government-soldier re- 
lationship and the obligations 
arising from it, the court said: 

“A special relation has been 
created. Whether we call it a 
status, as some of the older cas- 
es do, or whether we just call it 
government and soldier relation, 
it is clear that both the soldier 
and the government have cer- 
tain rights and obligations aris- 
ing from it and that a third 
party who, through this tortious 
act, interferes with it to the 
detriment of the government, is 
responsible for the mischief he 
causes. And he cannot avoid 
responsibility for his act by 
claiming that the relation is one 
for which the common law did 
not have a name. The relation 
is an actuality. And in the light 
of the modern trend to protect 
individuals and categories from 
outside tortious or even non- 
tortious interference, the gov- 
ernment, which, through the 
negligent act of a third party, is 
put to the expense of hospitaliz- 
ing a soldier and loses his ser- 
vices during a period for which 
it is compelled to pay him his 
wages, has a claim recognizable 
in this court.” 

Judge Yankwich also ruled 
that the government’s rights 
were not affected by the fact 
that the soldier accepted $300 
from the defendant in settlement 
of the claim. The two causes of 
action co-existed and were in+ 
dependent of each other, the 
court remarked. 





Back the Mighty 7th War Loan 
Buy and Advise Your Clients 
To Buy War Bonds 





District Court Porcedure 


(Continued from page 1) 





in which the Court shall sit as 
follows:— 

Part 1. Third floor, City Hall 
Annex, Newark, N. J., (facilities 
of the abolished First District 
Court of the City of Newark). 

Part 2. No. 1068 Clinton Ave- 
nue, Irvington, N. J., (facilities 
of the abolished Second Judicial 
District Court of Essex County). 

Part 3. No. 6 So. Fullerton 
Avenue, Montclair, N. J. (facil- 
ities of the abolished First Jud- 
icial District Court of Essex 
County). 

Part 4. No. 61 No. Munn Ave- 
nue, East Orange, N. J., (facili- 
ties of the abolished East Or- 
ange District Court). 


The Judges have been as- 
signed as follows:— 
Cecil H. MacMahon, Presi- 


dent Judge, Part 1. 

Judge Ferdinand D. Masucci, 
Part 2. 

Judge Henry W. Trimble, Part 
3. 

Judge Joseph G. Lyons, Part 
4. 

Effective until December 1, 1945. 

Rules are being formulated 
during the summer sessions, 
for the conduct of the calendar 
and the rules of the present 
district courts will apply where 
not otherwise covered by the 
rules to be announced, until 
the judges have an opportunity 
to learn what will be proper 
in the conduct of the new court, 
and will be ready for publica- 
tion about September Ist. 

The summer schedule of the 
Court has been fixed as fol- 
lows: 

During July and August, com- 
mencing with Tuesday, July 10, 
Judge Lyons will sit Tuesdays, 
Judge MacMahon will sit Wed- 
nesdays and Judge Masucci will 
sit Thursdays of each week in 
the court room of Part One, 
third floor, City Hall Annex, 
Newark, N. J., during the hours 
of ten A. M. and 4 P. M. 

The first calendar call will 
be made at 9:30 A.M. All of the 
Judges of the new Court will 
sit during this period, in Part 
One, and they will hear all ac- 


tions and proceedings over 
which the District Court has 
jurisdiction. 


A further announcement will 
be made before September Ist, 
1945. 
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This institution has never nm, 
diverted into recklessness by the 
glamor of prosperity; nor dismayed 
into cowardice in times of panic. 
FOR 132 YEARS, we have kept the 





Safeguards 


The Trust Department keeps accurate, complete 
by this bank are kept separate from those of all 
other trusts and from the investments of the bank. 
Mingling of estate investments is never permitted. 
The investments of each trust estate administered 
accounts and endeavors to advise beneficiaries of 
all material facts in connection with the adminis- 






These practices make for safety and satisfaction. 


NATIONAL STATE BANK 


(Department of Estates & Trusts) 
810 BROAD ST., NEWARK I, N. J. 


Member Foderal Deposit Inewrance Corporation ¢ 
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FEES IN WORKMEN’S COMPENSATION CASES 


We are very glad to open this column to those who would care 
to discuss the proposed ruling limiting attorneys’ fees in the usual 
Workmien’s Compensation case to 10% of the award, and further 
limiting doctors’ fees in such a case. A brief supporting this rul- 
ing is invited. The following has been submitted to the Journal 
in opposition to the ruling: 


Introductory Statement 

Approximately a month ago the several Deputy Commissioners 
of Labor, hearing litigated Workmen’s Compensation cases, made 
simultaneous announcements from the bench to the effect that 
on instructions from the Commissioner of Labor all fees for legal 
services rendered by attorneys to and on behalf of injured em- 
ployees seeking compensation under the Workmen’s Compensation 
Act of N. J., would be limited to 10% of the award (exceptional or 
unusual cases excluded) and that allowances to doctors who ex- 
amined and testified on behalf of such petitioners would also be 
limited. 

No explanation or reason was assigned for this directive and 
a conference was held the following day at 1060 Broad St., Newark, 
N. J., which was attended by the Commissioner of Labor, Harry 
Harper, several of his Deputy Commissioners, and a number of 
attorneys whose practice brought them frequently into the W.C.B. 
The attorneys participating in the discussion were men who repre- 
sented not only petitioners or injured workmen but insurance com- 
panies and several assured employers as well. At this conference 
Commissioner Harper declared that the reason for said order was 
the desire to avoid or forestall any “rackets” in the practice before 
the W.C.B. although he frankly admitted that there had been no 
development or situation of recent date which warranted such 
apprehension. At the conclusion of the conference, which lasted 
for some considerable period of time, he agreed to suspend the 
operation of his directive or order and indicated that he would 
appoint a commission composed of representatives of the insur- 
ance companies, several insured employers, the medical and legal 
professions and of labor, to go into the entire question. 

Subsequently there appeared in the public press news articles 
indicating that Commissioner Harper had designated a com- 
mission whose purpose, according to the news reports, was to make 
a study of the fees allowed to attorneys and physicians who ap- 
peared on behalf of petitioners or injured employees for the 
avowed purpose of determining whether or not such fees should 
be reduced. Evidently no new legislation was contemplated in this 





reduction in allowances, if approved by the commission, would be 
in the form of an administrative directive from the Commissioner 
to the Deputy Commissioners who make such awards. 

Such a contemplated procedure should be discouraged for the 
reasons hereinbelow summarized. 


The Rights of Injured Employees Will Be 
Adversely Affected 


Should a directive be promulgated by the Commissioner of 
Labor reducing the fees to be allowed to attorneys and physicians 
appearing on behalf of injured employees, the result, in all likeli- 
hood, would be that such claimants would be deprived of proper 
and adequate representation in the preparation and presentation 
of their claims at formal hearings because 

(a) Competent lawyers, experienced in the preparation 
and trial of Workmen’s Compensation cases would, by reason 
of the limitation on fees, be disinclined to engage in such 
litigation. 

(b) The same situation may likewise be anticipated with 
regard to competent and adequate medical aid in the prepara- 
tion for hearing of cases. 

Thus, if the injured employee is precluded from having proper 
and adequate legal and medical representation in the preparation 
and hearing of his case, it is reasonable to anticipate that his loss, 
as a result of a reduced or diminished award of compensation, 
will be far outside the savings resulting from a reduction of med- 
ical and legal fees. 

The Proposal to Reduce Fees By Administrative 
Order Is Contrary to the Declared Public 
Policy of this Court 

The appointment of a committee to study the “reduction of 
fees” to lawyers and doctors appearing in the W.C.B. on behalf of 


injured claimants appears to have a purpose which is clearly at 
odds with the legislative policy as recently expressed by the legis- 


Chicago, ILL., (CCNS) — For 
any one recently come into pos- 
session of a law degree or con- 
templating the acquisition of 
one, and wondering what use to 
make of it, and where, the Amer- 
ican Bar Association’s commit- 
tee on Economic Condition of 
the Bar has some useful advice. 

This counsel is published by 
the association in a 14-page 
pamphlet entitled “Look before 
You Leap—Finding Your Place 
in the Legal Profession.” 

Questions for Reader 

Prepared under the direction 
of Charles B. Stephens, Spring- 
field, Ill., executive secretary of 
the Illinois State Bar Association 
and chairman of the American 
Bar committee, the pamphlet 
takes up the following principal 
topics: What Do You Want to 
Do? How Do You Want to Prac- 
tice? Where Do You Want to 
Practice? and Where Do You Fit 
In? 

Under What Do You Want to 
Be? are discussed the practice 
of law, general and specialized; 
service to the profession, includ- 
ing law teaching, writing and 
editing, law library work, legal 
aid, law office management and 
organized Bar administration; 
law opportunities in govern- 
ment; and law in business. 

Under “How” the writer takes 
up the advantages and disad- 
vantages of individual practice 
and practice in informal associ- 
ation with others and in part- 
nerships, large and small. 

Where To Practice? 

Likewise the writer discusses 
the advantages and disadvant- 
ages of practice in a large city 
and small town, the factors to 


Give Advice On Practice for Embryo Lawyer 


sonal characteristics, desires, 
opportunities and objectives. 

The consideration of all the 
factors mentioned in the booklet 
might seem needlessly confusing 
to the young man or woman en- 
tering upon the profession of the 
law, the writer says in conclu- 
sion, “yet when it is understood 
that this decision affects your 
future economic security and a 
professional career that will oc- 
cupy the next 30 or more years 
of your life, the wonder is that 
it is not more difficult and com- 
plicated.” 


Court Says Lawyer Is 
Fair Target for Abuse 
By Opponent 


Buffalo, N. Y. (CCNS)—Law- 
yers are fair targets for their 
opponents’ verbal fire, the U. S. 
Circuit Court of Appeals decid- 
ed in substance in its opinion, 
affirming the dismissal of a 
libel suit Russell V. Bleecker of 
Cleveland filed against John E. 
Drury, Jr. of Buffalo. 

Bleecker claimed that Drury 
had libeled him in a memo- 
randum submitted to the State 
Industrial Board. Drury was 
representing a seaman seeking 
compensation and Bleecker rep- 
resented the owner of the ves- 
sel. 

The opinion pointed out: 

“Having regard for an attor- 
ney’s excitement in the heat of 
litigation as well as the profes- 
sional proclivity for high flown 
and often meaningless verbiage, 
we think it a strain upon cred- 
ulity to view defendants’ (Dru- 


be considered in one’s geograph-|ry’s) memorandum as a charge 
ic location and the community|of crime or as more than a 
background. bombastic characterization of 

The subject “Where Do You|plaintiff’s (Bleecker’s) Fabian 





Fit In?” is a discussion of per- | maneuvers.” 





lature of this state in liberalizing the W.C. Act by amending same 
to increase rather than diminish the amount of compensation to 
be paid (amendment to W.C. Act passed at the 1945 session of the 
Legislature, effective Jan. 1, 1946). 





| 
ae: : |/nounced inclination to afford the W.C.A. a liberal interpretation. 
regard and the inference to be drawn is that any contemplated ltt 





Prior to this recent amendment the act contained a provision 
limiting the fees to be allowed to petitioners’ attorneys to an 
amount not exceeding 20% of the award. It is significant that after 
a considered study by the legislative committee of the entire Act, 
the aforementoned amendment was promulgated without any 
modification or change in the provision relating to attorneys and 
medical fees. Obviously, had the legislature thought that it would 
be to the advantage of injured employees to have this provision 
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modified it would have unquestionably been included in such 
amendment. Since the practice has been, in the award of legal and | 
medical fees, to permit the Deputy Commissioners, who try the | 
cases, of law and fact involved in such cases, to exercise their | 


discretion in making such allowances (within the limitation pro- | 


vided by the law) it is suggested that any attempt to regulate or| 
limit the exercise of that discretion by judges experienced in the | 
trial of such cases, would tend to destroy the integrity of the court 
itself. 

It should be noted that appellate courts have evinced a pro- 


can be accurately said that this, in a good measure, reflects the 
efforts of respected and learned lawyers in advancing such a 
philosophy for the consideration of the courts. While the fees 
heretofore allowed under the Act have not been liberal, they were 
at least fair compensation for the labor and effort expended. Thus 
experienced lawyers have not hesitated to engage in this type of | 
work. If, however, the fees are to be reduced, the respectable prac- 
itioner will be obliged to abandon this type of work. Consequently 
it is doubtful that in future litigation there will be available to 
claimants the caliber of legal and medical assistance to maintain 
a liberal philosophy of this legislation. 

Another development, reasonably to be anticipated, should the 
proposed order become effective, is that the practice in the W.C.B. 
will be left to men who may not be interested in the continued 
ethical practice before that tribunal. The reduced fees will dis- 
courage the ethical lawyers and medical practitioners from par- 
ticipating in such cases and may well have the effect of encourag- 
ing “rackets”, as have been found to exist in W. C. Bureaus in 
other states. 

In this regard it is noteworthy that in New Jersey two legis- 
lative investigating committees (the first in approximately 1926 or 
1928 and the second in approx. 1934), which were brought about 
as the result of charges of unethical and loose conduct in the 
practice in the W.C.B. found the charges baseless. It is likewise 
significant that at no time has there been any scandal in the 
practice before the N. J. Bureau due to any alleged unethical 
practice by lawyers and doctors. This situation is in contrast to 
the situation in our sister State (New York) where the fees allowed 
to doctors and lawyers are very low. There every few years there 
have been scandals, investigations and wholesale indictments of 
some of those who engaged in the practice before that body. 


Conclusion 
The proposal to reduce medical and legal fees for representa- 
tion of injured workmen is inimical, not only to the interest of the 
claimant, but-to our declared public policy as well. ~ 
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alone have the right to deter- 
mine what effect shall be given 
to the desires of other states in 
this class of cases.” State v. 
Herron, 175 N. C. 754, 758; cf. 
Matter of Holmes, 291 N. Y. 261, 
273. 

The petitioners were married 
in Nevada. North Carolina has 
sentenced them to prison for 
living together as husband and 
wife in North Carolina. This 
Court today affirms those sen- 
tences without a determination 
that the Nevada marriage was 
invalid under that State’s laws. 
This holding can be supported, 
if at all, only on one of two 
grounds: (1) North Carolina 
has extra-territorial power to 
regulate marriages within Ne- 
vada’s territorial boundaries, or, 
(2) North Carolina can punish 
people who live together in that 
state as husband and wife, even 
though they have been validly 
married in Nevada. A holding 
based on either of these two 
grounds encroaches upon the 
general principle recognized by 
this Court that a marriageeval- 
idly consummated under one 
state’s laws is valid in every 
other state.” If the Court is to- 
day abandoning that principle, 
it takes away from the states a 
large part of their hitherto 
plenary control over the insti- 
tution of marriage. A further 
consequence is to subject people 
to criminal prosecutions for 
adultery and bigamy merely be- 
cause they exercise their con- 
stitutional right to pass from a 
state in which they were valid- 
ly married into another state 
which refuses to recognize their 
marriage. Such a consequence 
runs counter to the basic guar- 
antees of our federal union. 
Edwards y. California, 314 U. S. 
160. It is true that persons val- 
idly married under the laws of 
one state have been convicted 
of crime for living together in 
other states.” But those state 
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former spouses lived in North 
Carolina. When petitioners were 
tried and convicted, one of 
their former spouses was dead 
and the other had remarried. 
Under the legal doctrine pre- 
vailing in Nevada and in most 
of the states, these facts would 
make both the decrees immune 
from attack unless, perhaps, by 
persons other than the North 
Carolina spouses, whose proper- 
ty rights might be adversely af- 
fected by the decrees.” So far 
as appears from the record no 
person’s property rights were 
adversely affected by the disso- 
lution decrees. None of the par- 
ties to the marriage, although 
formally notified of the Nevada 
divorce proceedings, made any 
protest before or after the de- 
crees were rendered. The State 
did not sue here to protect any 
North Carolinian’s property 
rights or to obtain support for 
the families which had been 
deserted. The result of all this 
is that the right of the State 
to attack the validity of these 
decrees in a criminal proceed- 
ing is today sustained, although 
the State’s citizens, on whose 
behalf it purports to act, could 
not have done so at the time 
of the conviction in a civil pro- 
ceeding. Furthermore, all of the 
parties to the ffirst two mar- 
riages were apparently satisfied 
that their happiness did not lie 
in continued marital cohabi- 
tation. North Carolina claims 
no interest in abridging their 
individual freedom by forcing 
them to live together against 
their own desires. The State’s 
interest at the time these peti- 
tioners were convicted thus 
comes down to its concern in 
preserving a bare marital sta- 
jtus for a spouse who had al- 
ready married again. If the 
State’s interest before that time 
be considered, it was to pre- 
;serve a bare marital status as 
|to two persons who had sought 
ja divorce and two others who 
|had not objected to it. It is an 
|extraordinary thing for a state 
to procure a retroactive invali- 
dation of a divorce decree, and 
then punish one of its citizens 
for conduct authorized by that 
decree, when it had never been 
challenged by either of the 
people most immediately inter- 
.ested in it. I would not permit 
such an attenuated state in- 
terest to override the Full Faith 
and Credit Clause of the Con- 
stitution and an Act of Con- 
gress pursuant to it.” Here 
again, North Carolina’s right to 
attack this judgment, despite 
the Full Faith and Credit 
Clause and the Congressional 
enactment, is not based on 
Nevada law; nor could it be. 
For in Nevada, even the At- 
torney General could not have 
obtained a cancellation of the 
decree on the ground that it 
was rendered without jurisdic- 
tion. State v. Moore, 46 Nevada 
65. This makes it clear beyond 
all doubt that North Carolina 
has not given these decrees the 
same effect that they would be 
given in the courts of Nevada. 

The Court permits North 
Carolina to disregard the de- 
crees on the following line of 
reasoning. No state need give 
full faith and credit to a “void” 
decree. A decree rendered by a 
court without “jurisdiction” is 
“void.” No state court has “jur- 








P arr + P 
isdiction” to grant a divorce 
unless one of the parties is 

31. See eg Foy v. Smith's Estates, et 
al.. 58 Nev. 371; Dwyer v. Nolan, 40 Wash. 
om, 2 & 3 A. N. 8. 551 Chapman v 
Chapman, 224 Mas 427: Bingham vy. Bing 
ham, 255 App. Div. (N. Y.) 463: Moyer v 
Koontz, 103 Wis. 22: Leathers v. Stewart. 
108 M 96, Ann. Cas. 1913 B. 366, 369 
37 Kirchner v. Dietrich, 110 Cal. 502: 
Shouler Divorce Manual, 588-590. 

32 Here too we approach the domain 
where the line may be shadowy between the 
individual rights of people to choose and 
keep their own associates and the power of 
the state to prescribe who shall be their 


most intimate associates. People in this coun 
try do not ‘‘belong’’ to the state. Le Meseut: 
v. Le Meseuir, and others (1895) A. C. 517. 
Our Constitution preserves an area of in- 
dividual freedom which the state has no 
right to abridge. The flavor of the Court’s 
opinion is that a state has supreme power 
to control its domiciliaries’ conduct wherever 
they go and that the state may prohibit 
them from getting a divorce in another state. 
In this aspect the decision is not confined 
-to a- holding---which- relates to- state as 
opposed to federal rights. It contains a 
restriction of individual as opposed to state 





rights. See Radin, supra, 28-32- 
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“domiciled” in the state. The 
North Carolina court has de- 
cided that these petitioners had 
no “domicil” in Nevada. There- 
fore, the Névada court had no 
“jurisdiction”, the decrees are 
“void”, and North Carolina 
need not give them faith or 
credit. The solution to all these 
problems depends in turn upon 
the question common to all of 
them—does State law or Feder- 
al law apply? 

The Constitution provides 
that “Full Faith and Credit 
shall be given in each State to 
the Public Acts, Records, and 
judicial Proceedings of every 
other State. And the Congress 
may by general Laws prescribe 
the Manner in which such Acts, 
Records and Proceedings shall 
be proved, and the Effect there- 
of.” (Emphasis added.) Acting 
pursuant to this constitutional 
authority, Congress in 1790, de- 
clared what law should govern 
and what “Effect” should be 
given the judgments of state 
courts. Its command is that 
they have by law or usage in 
the Courts of the state from 
which they are taken”. 28 
U. S. C. 687. If, as the Court 
today implies, divorce decrees 
should be given less effect than 
other court judgments, Con- 
gress alone has the constitu- 
tional power to say so. We 
should not attempt to solve the 
“divorce problem” by constitu- 
tional interpretation. At least, 
until Congress has commanded 
a different “Effect” for divorces 
granted on a= short sojourn 
within a state, we should stay 
our hands. A proper respect for 
the Constitution and the Con- 
gress would seem to me to re- 
quire that we leave this prob- 
lem where the Constitution did. 
If we follow that course, North 
Carolina cannot be permitted to 
disregard the Nevada decrees 
without passing upon the “faith 
and credit” which Nevada it- 
self would give to them under 
its own “law or usage.” The 
Court has decided the matter 
as though it were a _ purely 
federal question; Congress and 
the Constitution declared it to 
be a state question. The logic of 
the Court does not persuade me 
that -we should ignore these 
mandates of the Congress and 
the Constitution. Nevada’s de- 
crees purported to grant peti- 
tioners an absolute divorce with 


a right to remarry. No “law or 
usage” of Nevada has been 
pointed out to us which would 
indicate that Nevada would, 
under any circumstances, con- 
sider its decrees so “void” as to 
warrant imprisoning those who 
have remarried in reliance up- 
on such existing and unannull- 
ed decrees. 

A judgment may be “void’ ’in 
the general sense, and yet give 
rise to rights and obligations. 
While on the books its existence 
is a fact, not a theory. And it 
may be said of decrees, later 
invalidated, as of statutes held 
unconstitutional, that “The 
past cannot always be erased 
by a new judicial declaration. 
The effect of the subsequent 
ruling as to validity may have 
to be considered in various as- 
pects,—with respect to particu- 
lar relations, individual and 
corporate, and particular con- 
duct, private and official 
an all-inclusive statement of a 
principle of absolute retroactive 
invalidity cannot be justified.” 
Chicot County Drainage Dis- 
trict v. Baxter State Bank, 308 
U. S. 371, 374. Despite the con- 
clusion that a judgment is 
“void”, courts have in the in- 
terest of substantial justice and 
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STATE OF NEW JPRSEY 
DEPARTMENT OF STATE 
CERTIFICATE OF DISSOLUTION 
To all to whom these presenta may come, 

Greetin 
WHEREAS, It appears to my satisfaction, 
by duly authenticated record of proceed- 
ings for the voluntary dissolution thereof 
by the unanimous consent of all the stock 
helders, deposited in my office, that 
SLYDO CORPORATION 
a corporation of this State, whose principal 
office is situated at No. 17 Academy Street, 
in the City of Newark, County of Dssex 
State of New Jersey (Herbert J. Hannoeh 
being the agent therein and in charge thereof 
upon whom process may be served) has 
complied with the requirements of Title 14, 
Corporations, General, of tevised Statutes 
of New Jersey, preliminary to the issuing 
of this Certificate of Dissolution 
NOW THEREFORE, 1, Joseph A. Brophy 
Secretary of State of the State of New 
Jersey, Do Hereby Certify that the said 
corporation did, on the Sixth day of June, 
1945, file in my office, a duly executed 
and attested consent in writing to the 
dissolution of said orporation executed 
by all the stockholders, thereof, which said 
consent and the record of the proceedings 
aforesaid are now on file in my said office 
as provided by law. 
IN TESTIMONY WHEREOF, I 
have hereto set my hand and af 
fixed my official sea at Trento: 
this Sixth day of June, A D 
(Seal) one thousand nine hundred and 
forty-five. 
J A BROPHY 
Secretary of State. 
LJ June 14, 21, 28 $12.80 








STATHD OF NEW JERSEY 
DEPARTMENT OF\STATI 
CERTIFICATE OF DISSOLUTION 
To all to whom these presents may come, 

Greeting 

WHEREAS, It appears to my satisfaction 
ty duly authenticated record of the proceed 
ings for the voluntary dissolution thereof 
by the unanimous consent of all the stock 
holders, deposited in my office that 

ASPHALT PLASTIC TILE CORP 

a corporation of this State, whose principal 
office is situated at No. 60 Park Place (Room 
S800), in the City of Newark, County of “ 
sex, State of New Jersey (A vuis Brainen 
being the agent therein and in charge there 
of, upon whom process may be served), has 
complied with the requirements of Tithe 14 
Corporations, General, of Revised Statutes 
of New Jersey preliminary to the issuing 
of this Certificate of 

NOW THEREFORE 
Secretary of State of tate of New 
Jersey, Do Hereby Certify that the said 
corporation did, on the Twelfth day of 
June, 1945, file in my office a duly executed 
and attested consent in writing to the disso 
lution of said corporation executed by all 
the stockholders thereof, which said consent 
and the record of the proceedings aforesaid 
are now on file in my said office as provided 
by law 








IN rPSTIMONY WHEREOF I 
have hereto set my hand and af 
fixed my official seal it Trentor 
this Twelfth day of June, A, D 

(Seal) one thousand nine hundred = and 
forty-five 
J A. BROPHY 
Secretary of State 

LJ June 14, 21, 28, July 5 $16.80 








STATE OF NPW JERSEY 
DE RTMENT OF STATE 
CERTIFICATE OF DISSOLUTION 
To all to whom these presenta may come, 

Greeting: 

WHEREAS, It appears to my satisfaction 
by duly authenticated record of the proceed 
ings for the voluntary dissolution § thereof 
by the unanimous consent of all the stock 
holders, deposited in my office, that 

PICTORIAL FILMS CORPORATION 

a corporation of this State, whose principal 
office is situated at No. 11 Commerce Street 
in the City of Newark, County of Essex 
State of New Jersey (Abraham 8. Gechtman 
being the nt therein and in charge there 
of, upon whom process may be served), has 
complied with the req ments of Title 14 
Corporations, Gener Revised Statutes 
of New Jersey p minary to the issuing 
of this Certificate o It yn 

NOW THEREFORE, I, Joseph A. Brophy 
Secretary of State of the State of ew 
Jersey, Do Hereby Certify that the said 
corporation did, on the Thirty-first day of 

ay 1945, file in my off a duly 
and attested consent in writing to the disso 
lution of said corporation, executed by a 
the stockholders thereof, which said consent 
and the record of the proceedings aforesaid 
are now on file in my said office as provided 
by law 

















IN TPSTIMONY WHEREOF, I 
. f 


have hereto set my hand and 











fixed my official seal, at T or 
this Thirty-first day of May, A. D 
(Seal) one thousand nine hundred and 
and forty-five 
J. A. BROPHY, 
Secretary of State 
LJ June 7, 14, 21 $12.80 
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PSTATE OF ANNIE V. STONI | ’ l 
NOTICE OF SETTLEMENT 
Not . y «iv that t ts 
f . A M s ’ 
x s tl at 
t t * \ V 
ind 61 as (I St and 
th ry trustees 
1 testan t ANNIE \ 
i t i and stated 
, 1 set t 
Court o the ¢ nty Es 
the 7t lav J xt 
‘ 9 1945 
ILLIAS 1. STONE 
WILLIAM A. SMITH 
ALICE M. STON! 
Herrigel, Lindabury & Herrige I tors 
1060 Broad Street, N ark 2, N. J 
LJ June 1 21 28 J 12 
Jur t 1945] 
ESTATE OF LILLIAN |! AMBROS! ale 
ased 
Pursuant to the rder GEORGE H 
BECKER, Surrogate f the Ce ty of Essex 
this day made on the ap at f the 
ndersigned Sub Administrator f said 
deceased, notice is hereby given to the cred 
itors of said deceased, to exhibit to the 
subscriber wnder oath or affirmatio their 
claims and mands against the estate of said 
deceased, within six months from this dat 
or they will be forever barred from rosecut 
ing or recovering the same against the sub 
scriber 


744 Broad Street 
Newark 2, N. J 
L.J.—June 14, 21, 28, July 5, 12 


A. WARREN LITTMAN, 





PSTATE OF EUPHEMIA WARD HOP- 
PER, deceased 
NOTICE OF SETTLEMENT 
Notice is hereby given that the accounts 
of the subscribers, Executors of the last 
Will and Testament of EUPHEMIA WARD 
HOPPER, deceased, will be audited and 
stated by the Surrogate and reported for 
settlement to the Orphans’ Court of the 
County of Essex on Tuesday, the 17th day 
of July next. 
Dated: May 24. 1945 
SAMUEL T. JONES 
CHPMICAL BANK & TRUST 
COMPANY OF NEW YORK 
WINNE & BANTA, Proctors 
210 Main Street, 
Hackensack, N. 
L.J.—May 31, 


June 7, 14, 21, 28 
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Crow ness declined to attribute a 
lay, to hold ning to that word which 
State is ; q make such judgments, 
care of it all purposes, worthless 
yOuld take + ps of paper.” After a judg- 
) act. Wher. nas been declared “void” 


in the me sil remains to decide as to 


Qs eXist iy consequences attached to 
handling gM faith conduct between its 
few exist tition and its nullification. 
determinaton, I think, 

n this case, under the 

h and credit clause, be 

accordance with the 

usage” of Nevada—not 


) Carolina or the Fed- 
vernment. 

rings me to the Court’s 
at Nevada decrees 
.’ That conclusion 
;on the premise that the 
ada court was without jur- 
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n 
‘oid 
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against ‘ion because the North 
‘tive - Court found that the 
rst. public: ners had no “domicile” in 
of I ‘ The Nevada court had 
n it its decree on a finding 
pera omicile” had been estab- 
est i , evidence before it. As 
d ar vad that evidence, it would 
ctive s been sufficient to support 
from findings, had the case been 
Nothing ~~ by us. Thus, this ques- 
by. ct has now been ad- 
§ in two state courts 
he De erent results. It should 
their noted now that this Court 
vere rrecently has said as to the 
eyS, faith and credit clause and 
par 1799 Congressional enact- 
elves d that “From the begin- 
3 Of the Ss this Court has held that 
s provisions have made 

: which has been adjudicat- 

OTICES n one State res judicata to 





same extent in every 
r OF STATE e Magnolia Petroleum Co. 
fant, supra, at 438.* That it 
} wpropriate for the Nevada 
a of t mio pass upon the ques-| 
“ % domicile can hardly be 
y  ofice. ted, since the concurring 
vest gg min our first considera- 
$01 of this case correctly said | 
“Nevada decrees do 
sy the Due Process Clause 
fare binding in Nevada on 

absent spouses _« aan 

8. 287, 306. The Court today, 

ever, seems to place its 

i ng that the Nevada de- 
are void on the basis 

+ ft the Due Process Clause 
*s domicile an indispens- 

prerequisite to a_ state 

_ § irisdiction” to grant 
ce. It further holds that 
newly created federal re- 
- won of state courts projects 
issues which the _ state 
inot finally determine 
themselves. Davis v. Davis, 
1. §. 32, provides a possible 
to this holding. It 
ide that where both 

ues appeared, a state court 

ies » @° finally determine the 
5:10 f domicile. Whether 
today overrules that 
inot be sure. Certain- 
“a state court cannot fi- 


H t the 











} determine the question of 
tile because it is a federal 
tion each divorce contro- 


involving domicile must 
subject to review here 
“ler both parties appear or 
A 
t 4 ar 


toot of cruelty y of the other 
grounds ivorce i Nevada. 


does 







State 


bit. Both these types o 









t abeled. were part of the c¢ 
4 . la legislature gave it 
k r The state ld 1 
a ps and havi 
To t divorces, 
ut “ » them as i 
. ls might, under the 
ee ee . fuse, prescribe the ffect’’ in 
t Mates, of . ine 
toe oe of decrees based on the ding, 
“* think the Federal courts ean, by 
‘Te label, attach jurisdictional con- 
chs to the state's requirement of 
‘ = Hence, 1 think the suoted state- 
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I cannot agree to this latest 
expansion of federal power and 
the subsequent diminution of 
state power Over marriage and 
marriage dissolution which the 
Court derives from adding a 
new content to the Due Process 
Clause. The elasticity of that 
Clause necessary to justify this 
holding is found, I suppose, in 
the notion that it was intended 
to give this Court unlimited 
authority to supervise all asser- 
tions of state and federal pow- 
er to see that they comport 
with our ideas of what are 
“civilized standards of law.” 
See Malinski v. People of the 
State of New York, No. 367, de- 
cided March 26, 1945. I have 
not agreed that the Due Pro- 
cess Clause gives uS any such 
unlimited power, but unless it 
does, I am unable to under- 
stand from what source our 
authority to strip Nevada of its 
power over marriage and di- 
vorce can be thought to derive. 
Certainly, there is no language 
in the Constitution which even 
remotely suggests that the Fed- 
eral government can fix the 
limits of a state court’s juris- 
diction over divorces. In doing 
so, the Court today exalts 
“domicile”, dependent upon a 
mental state, to a position of 
constitutional dignity. State 





jurisdiction in divorce cases 
now depends upon a state of 
mind as to future intent. Thus 
“a hair perhaps divides” the 
constitutional jurisdiction or 
lack of jurisdiction of state 
courts to grant divorces. Cf. 
Pollock v. Williams, 322 U. S. 4, 
21. And this “hair-line” division 
involves a federal question, ap- 
parently open to repeated ad- 
judications at the instance of 
as many different parties as 
can be found to raise it. More- 
over, since it is a federal ques- 





jtion, each new litigant has a 
statutory right to ask us to 
| pass on it. 


The two cases cited by the 
Court do not support this novel 
| constitutional doctrine. Bell v. 
Bell, 181 U. S. 175, held a Penn- 
sylvania decreee invalid on the 
ground that there was no domi- 
cile shown. It specifically stated, 
however that Pennsylvania law 
required one year’s domicile. 
Neither the decision in that 
case, nor any of the others on 
which it relied, rested on an in- 
terpretation of the Due Pro- 
cess Clause as requiring “domi- 
cile.”” Nor did the decision in 
Andrews v. Andrews, 188 U. S. 

support today’s Due Process 
Clause extension, for there it 
was said that “ It is cer- 
tain that the Constitution of 
the United States confers no 
power whatever upon the gov- 
ernment of the United States to 
regulate marriage = 

It is a drastic departure from 
former constitutional doctrine 
to hold that the Federal Con- 
stitution measures the power of 
state courts to pass upon peti- 
tions for divorce. The jurisdic- 
ion of state courts over per- 
sons and things within their 
boundaries has been uniformly 
acknowledged through the 
years, without regard to the 
length of their sojourn or their 





35 es If ¥. 
ecided the same 
a Ne rth Dakota div« 


Streitwolf, 181 TU. 8. 


as Bell v¥ Bell, 
© decr 









jurisdict 


36. Andrews v¥ 








Andrews did not asse 
that any particular federal coax<titu 
provision made domicile a state jurisdictior 
requirement in divorce cases. It emphasized 
‘state and common law ‘concepts of domicile 
and a state's power over its ‘‘inhabitants.”’ 
This emphasis led the Court to permit Massa 
chusetts to invalidate a South Dakota di- 
vorce decree, even though both husband and 
wife had ypeared in the South Dakota 
Court. Cf. “Bevis v Davis. sup Massa 
chusetts had a statute which prohibited its 
‘‘inhabitants"’ from going inte another state 


to get a divorce on account of conduct which 
curred in Massachusetts, or for conduct 


which would net have authorized a divorce 


under Massachusetts law. This statute ob 
riously rested on a hypothesis that each state 
possesses these sweeping powers over indi 
viduals: (1) power to make it a crime for 
its inhabitants to go to another state to 
engage in conduct which might be lawful 
there (2) power to punish an inhabitant 
who went into another state and encaced 


in conduct in harmony with that state's 
laws. If North Carolina has attempted to 
impose such sweeping statutory prohibition 
upon its inhabitants, it has not been called 
to our attention. ka-ite absence the Andreare 
decision gives no support to the opinion and 





judgment in this case. 





intention to remain. And that 
jurisdiction has not been 
thought to be limited by the 
Federal Constitution. Legisla- 
tive dissolution of marriage was 
common in the colonies and the 
States up to the middle of the 
Nineteenth Century. A legisla- 
tive dissolution of marriage, 
granted without notice or hear- 
ing of any kind, was sustained 


by this Court long after the 
Fourteenth Amendment was 
adopted. Maynard vy. Hill, 125 


U. S. 190; cf. Pennoyer vy. Neff, 
95 U. S. 714, 734-735. The pro- 
vision that made “due process 
of law” a prequisite to depri- 
vation of “life, liberty, or prop- 
erty” was not considered ap- 
plicable to proceedings to sever 
the marital status. It was only 
when legislatures attempted to 
create or destroy financial obli- 
gations incident to marriage 
that courts began to conclude 
that their Acts encroached 
upon the right to a judicial 
trial in accordance with due 
process.” The Court’s holding 
now appears to overrule May- 
nard y. Hill, sub silentio. This 
perhaps is in keeping with the 
idea that the due _ process 
clause is a blank sheet of paper 
provided for courts to make 
changes in the Constitution 
and the Bill of Rights in ac- 
cordance with their ideas of 
civilization’s demands. I should 
leave the power over divorces in 
the States. And in the absence 
of further federal legislation 
under the Full Faith and Credit 
Clause, I should leave the ef- 
fective of divorce decrees to be 
determined as Congress com- 
manded—according to the laws 
and usages of the state where 
the decrees are entered.” 
Implicit in the majority of 
the opinions rendered’ by 
this and other courts, which, 
whether designedly or not, have 
set up obstacles to the procure- 
ment of divorces, is the as- 
sumption that divorces are an 
unmitigated evil, and that the 
law can and should force un- 
willing persons to live with 
each other. Others approach the 
problem as one which can best 
be met by moral, ethical and 
religious teachings. Which view- 


point is correct is not our con- 
cern. I am confident, however, 
that today’s decision will no 


more aid in the solution of the 
problem than the Dred Scott 
decision aided in settling con- 
troversies over slavery. This de- 
cision, I think, takes the wrong 
road. Federal courts’ should 
have less, not more, to do with 
divorces. Only when one state 
refuses to give that faith and 
credit to a divorce decree which 


Congress and the Constitution 
command, should we enter this 
field. 


The Court has not only per- 
mitted North Carolina to in- 
validate a Nevada decree con- 
trary to the law and usage of 
that State. It has actually 
placed the burden of establish- 
ing the validity of that decree 
on a defendant charged with 
crime. The only contested ques- 
tion was the validity of the 
decree, since the petitioners 
openly lived together as man 
and wife. And the only issue 
involved concerning that valid- 
ity was domicile. The burden 
of proving that single issue 
upon which petitioners’ liberty 
depended was cast upon them. 
Cf. State v. Herron, 175 N. C. 
754, 759. The jury was not 
charged that the state must 
prove the defendants’ guilty; 
they were required to prove 
their innocence. The result is 
that a state court divorce de- 
cree is no protection from be- 
ing sent to prison in another 


37. Wright v. Wright's Lessee, 2 Md. 429, 
453: Crane v. Meginnis, 1 G. and J. Rep. 
(Md.) 463: Dwyer v. Nolan, ~~. Se« 
also Owens v. Clayton, 56 Md. 127, 129: 2 
Shouler, Marriage, Divorce and Separation. 
Sixth Edition, Pars. 1471-1473; Validity of 


Legislative Divorce, 18 L. R. A. 95. 

38. For an interesting discussion of the 
consequences of shifting divorces from the 
legislatures to the courts, te be worked ont 
in the pattern of adversary comgnovestis, 
see Marshall and May, supra, Chap. VI. 
The -Mirage--of -Judicial- Controversy. For 
bibliography of pertinent discussiéns see 
same, 338-341. 
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state unless a defendant 
charged with acting as it auth- 
orized can prove the state court 
made error in resolving 
facts as to tomicile. State court 
judgments exalted by the Con- 
stitution and by Congress are 
thus degraded to a lowly status 
by today’s decision. State courts, 
no less than Federal courts, 
were recognized by the found- 
ing fathers as instruments of 
justice. I would continue to rec- 
ognize them as such. At the 
very minimum we should not 
permit holders of these decrees 
to be convicted of crime unless 
another state sustained the 
burden of invalidating them. In 
a case involving nothing but 
property, this Court has declin- 
ed to permit a second marriage 
to be impugned through an al- 
leged prior marriage “save upon 
proof so clear, strong and un- 
equivocal as to produce a moral 
conviction of the existence of 
that impediment.” Sy Joe Lieng 
v. Sy Quia, 228 U. S. 335, 339. 
And we declined to permit a 
naturalization decree to be set 
aside because of j,an absence of 
“clear, unequivocal and con- 
vincing evidence.” Schneider- 
man vy. United States, 320 U. S. 
118, 125, 159, 164, 166-170. It is 
no justification for requiring a 
less burdensome _ requirement 
here to say that in these form- 
er cases we were dealing with 
federal questions. That is ex- 
actly what is done here. For 
the basic question in this case 
revolves around the Full Faith 
and Credit constitutional pro- 
vision and the 1790 Congres- 
sional Act. The standard of 
proof sustained, is a federal, 
not a state standard. To require 
a defendant in a criminal case 
to carry the burden of proof in 
sustaining his decree to prove 
his innocence deprives him of 
all but the last shred of pro- 
tection that the Full Faith and 
Credit Clause and the 1790 Act 
of Congress ought to give him. 
Cf. Tot v. United States, 319 
U. S. 463, 473. It makes of hu- 
man liberty a very cheap thing 
—too cheap to be consistent 
with the principles of a free 
government. 

Moreover, the Court’s unjus- 
tifiable devitalization of the 
Full Faith and Credit Clause 
and the Act passed pursuant. to 
it creates a _ situation which 
makes the North Carolina stat- 
ute an inescapable trap for any 
person who places the slightest 
reliance on another state’s di- 
vorce decree—a situation which 
a proper interpretation of the 
federal question would avoid 
The North Carolina statute ex- 
cludes from its coverage those 
who “have been lawfully di- 
vorced.” Who after today’s de- 
cision can know or guess what 
“right” he can safely exercise 
under a divorce decree in the 
intervening period between the 
day of its entry and the day 
of its invalidation by a jury?” 


This Court has said that “A 

39. The answer is that by reason of to 
day's decision, no person can exercise any 
right whatever under an uncontested divorce 
decree without subjecting himself to possible 
penitentiary punishment. To make the en 
joyment of a right dependent upon an im- 
possible condition is equivalent to an absolute 
denial of the right under any condition, and 
such denial, enforced for a past act, is noth 
ing less than punishment for that Act.”’ 
Cummings v. The State of Missouri, 4 Wall. 
277, 327. The ‘‘condition’’ here, that a 
divorced person cannot remarry without the 


possibility of being subjected to repeated 
prosecutions in all the states where he lives 
as a married person, would seem to rank as 
‘“‘an impossible condition.’’ If therefore, the 
Court's object is to make divorces dangerous. 
its object has been accomplished. I think 
divorce policy is the business of the people 
and their legislatures—not that of this 
Court. 





statute which either forbids or 
requires the doing of an act in 
terms so vague that men of 
common intelligence must guess 
at its meaning and differ as to 
its application violates the first 
essentials of Due Process of 
Law” (boldface added).” The 
North Carolina statute, as ap- 
plied to condemn these two 
petitioners to serve prison sen- 
tences, falls precisely within 
this description. It does so, be- 
cause ‘the sole essential con- 
tested issue in this case was 
the validity of the divorce de- 
crees. Involved in this issue are 
questions of law mixed with 
questions of fact which perplex 
lawyers and judges little less 





(Continued on page 8, col. 3) 


40, Connally v. G ener al Construction Co., 
269 U. S. 385, 391 e also Yu Cong Eng 
v. Trinidad, 271 U. 500, 518: United 

Cohen Grocery Co., 255 U. 8S. 81 





States v. 
{ Jers 
283 U. 
States, 


Lanzetta v. New 
Smith v. Cahoon, 4 
Screws, et al v. United No 42, 
decided May 7, Pe 5: ef. Nash v. United 
States, 299 U. 373, 377 with Cline v. 
Frink Dairy, $74 U. S. 445, 457, 463-464. 
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County Courts 


ESSEX COUNTY 


Supreme and 


Circuit Court Motions 


July 13—Judge Edwin C. Caffrey 
July 27—Judge Joseph L. Smith 
Sept. 21—Judge Joseph L. Smith 


Common PI! 


eas Court Calendar 


Hon. Daniel J. Brennan 


Pleas—Appeals—Miscellaneous 


HOLIDAY 


Pleas—Motions—Appeals- 
Special Sessions Trials (Pleaders 7/2) 


Sentences 


Pleas—Motions—Appeals 


Orphan’s Court 


Special Sessions Trials (Pleaders 7/9) 


Sentences 


Hon. W. Stanley Naughright 


Pleas—Motions—Appeals 


Special Sessions Trials 


Special Sessions Trials Continued 
Pleas—Motions—Appeals 


Special Sessions Trials 


Special Sessions Trials Continued 
*leas—Motions—Appeals 


Special Sessions Trials 
Sentences 
Miscellaneous 


Hon. Richard Hartshorne 


Monday July 2nd 
Wednesday July 4th 
Monday July 9th 
Tuesday July 10th 
Wednesday July 11th 
Monday July 16th 
Tuesday July 17th 
Wednesday July 18th 
Thursday July 19th 
Monday July 23rd 
Tuesday July 24th 
Wednesday July 25th 
Monday July 30th 
Tuesday July 31st 
Wednesday August Ist 
Monday August 6th 
Tuesday Augtst 7th 
Wednesday August 8th 
Thursday August 10th 
Tuesday August 14th 
Wednesday August 15th 
Thursday August 16th 
Friday August 17th 
Monday August 20th 
Tuesday August 21st 
Wednesday August 22nd 
Tuesday August 28th 
Wednesday August 29th 
Hon. Da 
Tuesday September 4th 


Wednesday September 5th 


Orphan’s Court-10 a.m 


Motions—Appeals—Miscellaneous 
Sentences—Special Sessions “ 
Appeals—Special Sessions Trials 
Pleas—Motions—Appeals 
Appeals—Specal Sessions Trials 
Appeals—Specal Sesvions Trials 
Pleas—Motions—Appeals 

Appeals—Specal Sessions “ 


Sentences 
llas Flannagan 


Pleas—Special Sessions Trials 


Special Sessions Trials 
Special Sessions Trials 


Pleas—Motions—Appeals 


Thursday September 6th 
Monday September 10th 
Tuesday 


September 11th Orphan’s Court 


Wednesday September 12th Special Sessions Trials 


Thursday 


September 13th Sentences 





ATLANTIC COUNTY 
Circuit Court 


Judge Albert E. Burling will 
sit for motions, July 6, 13, Au- 


gust 24, 31. 
BERGEN COUNTY 
Circuit Court 


Judge J. Wallace Leyden will 
hear motions at Hackensack on 


July 6th, August 3rd, Septem- 
ber 7th and 21st. 
Common Pleas 

Judge Herman Vanderwart 
will sit during the month of July. 

Quarter sessions court will be 
held on Mondays and Tuesdays. 
Sentences and Special Sessions 


court, 


Pleas 


1 


MIDDLESEX COUNTY 
Circuit 
Frank L 
motions at Elizabeth 


Criminal 
matters 

Judge Roberson 
Judge Roberson 
Judge Ziegener 
Judge Duffy 

8—Judge Duffy 

15 Judge 
22—-Judge 
29— Judge 
September 5—Judge 
September 12—Judge 


‘+ SUMMER COURT SCHEDULES 


SUSSEX COUNTY 
Common Pleas 


appointment. 
UNION COUNTY 
Circuit Court 


August 17th. 
Common Pleas 


days: 
July 5—Judge Hetfield 
July 19—Judge Hetfield 
August 2—Judge McGrath 
August 23—Judge McGrath 


Dissenting Opinion 


(Continued from page 7) 





to argue about. It provides 





}made by a state court in an| 
ljuncontested divorce case. And 
}so far as I can tell, no other | 
|court can ever finally determine | “":* 
|this question. It might do so 
jas between any two litigants, | 
|}but I suppose the question of 
domicile would still be left open 
}to others to challenge. A man 
might be tried for bigamy in| 
two states. He might be con-| 
}victed in one or both, I sup-| 
pose. The affirmance of these 
convictions shows that a di- 
|}vorced person’s liberty, so far 
fas this North Carolina statute 
hinges on his 
jability to “guess” at what may 
ultimately be the legal and fac- 
tual conclusion resulting from 
a consideration of two of the 
most uncertain word symbols in 
all the judicial lexicon, “jur- 
isdiction” and “domicile.” While 


lis concerned, 


the doctrine that “Ignorance 


|of the law excuses no man” 
applied 
with harsh consequences, Am- 


has sometimes. been 





Court 


cases will be heard on Wednes- 


days. 


In addition the 


followir 


schedule will be observed: 
July 5th—Orphans’ Court 
July 6th—Civil Motions. 


July 13th—Lunacy Hearings. 


July 26t 


Judge A. Demorest Del Mar 
will preside in August. 
29 Miscellaneous 


<4 


August 


h—Naturalization. 


August 30—Orphans Court 

August 31—Miscellaneous 

CAPE MAY COUNTY 
Circuit Court 


Judge Albert E. Burling will | copy 


July 20 and August 


Judge Klemmer 


1g 


A Common Pleas 


Court every Friday 


July 19, August 9, 


sit for motions at Atlantic City | Judge’s secretary. 


on July 6, 


13, August 24, 31. 


CUMBERLAND COUNTY 
Common Pleas 


Motions 


July. No court in August. 


HUDSON COUNTY 
Supreme & Circuit Court 


July 20—Judge 


Smith. 


Motions 


August 10—Judge Brown. 
August 28—Judge Brown. 


September 14—Judge Acker- 


July or August. 


Common Pleas, 


24 and September 6. 





Common Pleas 
will try Common Pleas 


be in attendance for 
Quarter Sessions and Orphans 


MONMOUTH COUNTY 
Common Pleas 
Orphans Court and Common 
Pleas Motions will be 


and September 20, by Judge Gi- 
ordano. Notices of motion 
be filed with the clerk 
thereof sent 


PASSAIC COUNTY 
Circuit Court 
' Motions by appointment only 
every Friday during|during August. No set 





Common Pleas 


Court, Special Sessions and mis- 
William A./cellaneous motions 
heard on July 11, 26, August 10, 


SOMERSET COUNTY 
Common Pleas 


ing element in a penitentiary 
offense. Men have from time 
to time been sent to prison for 
commands 


violating court 
which were later held invalid.’ 


It is quite a different thing, 
however, to send people to pris- 


on for lacking the clairvoyant 


gift of prophesying when one 


judge or jury will upset the 
findings of fact made by an- 
other. 

In earlier times, some Rulers 
placed their criminal laws 
where the common man could 
not see them, in order that he 
might be entrapped into their 
violation. Others imposed stan- 
dards of conduct impossible of 
achievement to the end that 
those obnoxious to the ruling 
powers might be convicted un- 
der the forms of law. No one 
of them ever provided a more 
certain entrapment, than a 
statute which provides a peni- 
tentiary punishment for nothing 
more than a layman’s failure 
to prophesy what a judge or 
jury will do. It is this Court’s 
decision of a federal question 
today which does just that. 

Mr. Justice Douglas joins in 
this dissent. 








son. —— 
Judge Ralph J. Smalley will 
Common Pleas Court sit on the following days:—July 
Summer schedule for Or-/13, 97, August 10 and 24. 
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Motions list and 3rd Fridays 


of each month and by special | immediate attention during the summer months. the Justic 


the Supreme Court will be available according to the {o)),. “_ 
schedule. OLloyl LXVI 





Judge Frank L. Cleary will 
hear motions on July 20th and 


| Week of July 

Orphans court and Common 
Pleas matters will be heard at 
9:30 A. M. and sentences at 
1:30 P. M. on the following 


Week of July 16 Justice Case 
| Week of July 23 Justice Bodine 


Week of Aug. 13 Justice Perskie 
than they baffle “men of com- 
mon intelligence.” Today’s de- 
cision adds new intricacies to 
the whole problem for lawyers 


new constitutional concept of 
‘jurisdiction’, which itself rests 
on a newly announced Federal! 
“concept of domicile.” No final 
determination as to its own 
“jurisdiction” can hereafter be 
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